IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

GENERAL JURISDICTION DIVISION

CARL L. MASZTAL, JOSEPH A. CASE NO.: 98-11208 CA 31
GRAUPIER JUANA MARTINEZ and

MARISOL FERNANDEZ, on behalf of

themselves and all others so similarly

situated,

Plaintiffs,
V.

THE CITY OF MIAMI, FLORIDA and
ADORNO & YOSS, LLP,

Defendants.

PRELIMINARY ORDER ON ATTORNEYS' FEES AND COSTS FOR
CLASS COUNSELS, RICHARD WILLIAMS, MICHAEL GARCIA PETIT,
and PATRICK A. SCOTT

THIS CAUSE having come before the Court for a preliminary evidentiary
hearing on July 22, 2008 on CLASS COUNSELS', RICHARD WILLIAMS, MICHAEL
GARCIA PETIT, and PATRICK A. SCOTT, Motion for Approval of Attorneys' Fees
and Costs and the Court having carefully reviewed the three affidavits and verified

fee statements of the aforementioned counsel, the applicable law, and other



relevant portions of the record, and having heard testimony of the witnesses,
experts, the objectors and argument of counsel and having considered all prior
proceedings in this matter finds as follows:

1. On June 6, 2008, this Court preliminarily approved the settlements
reached between PLAINTIFFS, as Class Representatives, and the DEFENDANTS,
CITY OF MIAMI ("City") and ADORNO & YOSS, LLP ("Adorno"), which established a
common fund totaling $17,150,000.00, of which $15,550,000.00 is from the City's
settlement and $1,600,000.00 is from Adorno's settlement.

2. All attorneys' fees and costs ultimately awarded by this Court will be
paid from the common fund, after the Final Fairness Hearing is conducted on
September 9, 2008 if the settlement amounts are found to be fair and reasonable
by this Court. As noticed to the class in the Class Notice, CLASS COUNSEL seek a
lodestar amount totaling $1,537,454.50. In addition to this amount, CLASS
COUNSEL in their individual verified fee statements seek a multiplier of five, thus,
raising the total amount of attorneys' fees sought by CLASS COUNSEL to
$7,687,272.50. |

3. In an effort to give the class and any objectors an opportunity to
question these fees more thoroughly and to provide the class with more
information and some guidance as to what is most likely the amount of fees that
the Court will award at the Final Fairness Hearing, given the fact that CLASS

COUNSEL still have the right to present non-duplicative evidence concerning their



fees and costs at the Final Fairness Hearing on September 9, 2008, a preliminary
evidentiary attorneys' fee hearing was held on July 22, 2008. The preliminary
evidentiary attorneys' fee hearing allowed the objectors, the Defendants and CLASS
COUNSEL to present evidence, testify and cross examine CLASS COUNSEL and
CLASS COUNSELS' experts concerning their verified fee statements, so that this
Court could take the evidence and testimony given to assist it in making this
preliminary determination as to the amount of fees to award CLASS COUNSEL.
4. CLASS COUNSELS' verified fee statements discuss the specific rates
and hours each seek for the services they rendered in this matter. Mr. Williams'
statement for services reflects 2,542.6 hours and he seeks a rate of $400.00 per
hour for a lodestar amount of $1,017,040.00." Mr. Petit's statement for services
reflects 491.67 hours and he seeks a rate of $350.00 per hour for a lodestar
amount of $172,084.50.2 Mr. Scott's statement for services reflects 1,161.1 hours
and he seeks a rate of $300.00 per hour for a lodestar amount of $348,330.00.°
S. It is also important to note that Mr. Williams withdrew his request for
fees for any hours worked on this matter, prior to the date of February 3, 2005—
the date of the first intervention hearing.* In addition, during his testimony Mr.
Williams testified that the program that he was using to enter his time spent on

this matter, which he referred to as "an electronic billing system, did not contain

T Mr. William's Verified Fee Statement 21: 67.

2Mr. Petit's Verified Fee Statement 25:15.

SMr. Scott's Verified Fee Statement 111: 9.

4Tr. Preliminary Attorneys' Fee Hearing 652: 21-25, July 29, 2008.



any of the data that he had put into it."s Therefore, as stated, by Mr. Williams, "my
fee stétement is based on, for the most part, on my reconstruction."s It should be
noted that this fact is not mentioned on any page of the verified fee statement or
the affidavit filed by Mr. Williams nor is this fact mentioned to the Court in CLASS
COUNSELS' Supplemental Motion for Award of Fees nor was the fact mentioned to
either of the experts brought in by CLASS COUNSEL to testify on their behalf.

0. Under the lodestar method, the Court multiplies the number of hours

worked by a reasonable hourly rate. Florida Patient's Compensation Fund v. Rowe,

472 So. 2d 1145, 1151 (Fla. 1985). A "reasonable hourly rate corresponds to the
prevailing market rate in the relevant legal community for similar services by
lawyers of reasonably comparable skills, experience, and reputation.” Smith v.

School Bd. of Palm Beach County, 981 So. 2d 6, 9 (Fla. 4th DCA 2007). "An award

of attorney's fees must be supported by substantial competent evidence and
contain express findings regarding the number of hours reasonably expended and
a reasonable hourly rate for the type of litigation involved. Additionally, the award
must be supported by expert evidence, including the testimony of the attorney who

performed the services." Tutor Time Merger Corp. v. MeCabe, 763 So. 2d 505, 506

(Fla. 4th DCA 2000).
7. Mr. Gonzalez testified that Mr. Williams was the "more senior of the

group, had been practiéing law 35 years, and his billable rate was at $400 an hour,

°|d. at 548-49: 20, 1-15.



which is well within the acceptable range, given his experience and education and
background. So I think the range between 300 to $600 an hour would be a
reasonable range for lawyers of their experience and background and their stated
rates fall within that."” This Court finds that Mr. Gonzalez's testimony was
sufficient competent evidence to support the hourly rate of $400 per hour being
sought by Mr. Williams.

8. As to the number of hours being sought by Mr. Williams, this Court
finds that Mr. Williams failure in notifying the Court of his reconstruction of his
hours, prior to his testimony at the preliminary attorneys' fee hearing including not
informing his expert fee' witnesses leaves this Court with no other alternative but
to individually identify each issue in Mr. Williams' Verified Fee Statement that this
Court finds unsupported by competent evidence. As such, the Court has prepared
Attachment 1, which is incorporated and attached to this order that reduces Mr.
Williams' hours to 1177.8 hours. The Attachment provides the reasons for the
reduction in time for each date. Thus, Mr. Williams' lodestar fees are 1177.8
multiplied by $400.00 per hour which equal $471,120.00.

9. Mr. Petit testified that he had only 2.2 hours of work up until February
2, 2005.8 Therefore, like Mr. Williams, the Court will not begin to count Mr. Petit's
hours until February 3, 2005. Consequently, there will be a reduction of 3.5 hours

from Mr. Petit's hours. In addition, as explained by the Court in Attachment 1 the

®|d. at 550: 8-9.



Court will also not award any fees for the work of CLASS COUNSEL as it pertains
to the City's partial summary judgment motion, since the work of CLASS
COUNSEL consisted of having the Original Plaintiffs' counsel argue for the class
against the City for the benefit of the class. Therefore, Mr. Petit's hours will be
reduced a total of 3.7 hours for the dates of 6/5/2007,6/6/2007, and 6/7/2007.
_ Thus, the total hours being reduced for Mr. Petit are 7.2 hours.

10. Unlike Mr. Williams, Mr. Petit kept a contemporaneous record of his
hours as he performed the work. As he stated at the hearing, "I do the work. I
write it down, the date, the work that I did, and the time, it could reflect tvventy
minutes, it could reflect .1. At the end of the day, it's there in a stack of stuff. We
generate it, it's in the computer. You go over it, you copy over it, you edit it. It did
not appear in this form.”? Conseqﬁently, Mr. Petit's recorded hours on his verified
fee statement are accepted by the Court as competent substantial evidence. Thus,
Mr. Petit's total hours on his verified fee statement are 491.67, when the hours are
reduced from above, the total hours are 484.47.

11. As to Mr. Petit's hourly rate, Mr. Gonzalez testified that "Mr. Garcia
Petit had been practicing law 22 years and he was billing at the rate of $350 an
hour. I found that to be a reasonable rate given his experience, education and

background."i1® This Court finds Mr. Gonzalez's testimony pertaining to the

" Tr. 108: 2:-10, July 22, 2008.
8 Tr. 852: 6-14, July 30, 2008.
°1d. 830: 11-17.

1°Tr. 107: 23-25.



prevailing market rate for lawyers in the South Florida area performing similar
work of this type is competent substantial evidence, and therefore finds that Mr.
Petit's lodestar fees are 484.47 multiplied by $350.00 per hour which results in a
lodestar amount of $169,564.50.

12. Mr. Scott kept contemporaneous time records as he testified to at the
hearing.!! Like Mr. Petit and Mr. Williams, the Court will not be counting any time
prior to Fébmary 3, 2005. This time adds up to a total of 188.3 hours, which
reduces Mr. Scott's hours to 972.8. In addition, there will also be a reduction of
9.2 hours for the dates of 6/1/2007,6/4/2007,6/5/2007,6/6/2007,6/7 /2007,
and 6/11/2007 dealing with the City's Motion for Partial Summary Judgment on
the issue of the statute of limitations where the Original Plaintiffs were required to
make the arguments for the class. Therefore, Mr. Scott's lodestar hours are 963.6.

In addition, as testified to by Mr. Gonzalez, $300 is a reasonable rate for someone
of his experience and education.? Therefore, Mr. Scott's lodestar fee is 963.6
multiplied by $300 per hour which results in a fee of $289,080.00.

13. The Court notes that CLASS COUNSEL worked extremely hard for
more than two and half years investigating this case; drafting pleadings, including
multiple amendments; preparing opposition motions; motions for summary
judgment; motions for class certification; motions for discovery and expert

interrogatories; conducting informal discovery; writing appellate briefs; arguing

" Tr. 900: 2-25, July 30, 2008.



appellate matters; conducting depositions; arguing matters before this Court; and
drafting and negotiating these Settlement Agreements and seeking the Court's
approval.

14. When determining whether an award of a multiplier is necessary, the
following factors should be considered:

a) Would this class have required a contingency fee multiplier in
order to obtain competent counsel: there is absolutely no doubt in this
Court's mind that some sort of multiplier would have been required in this
case to obtain competent counsel for these taxpayers;

b) Whether the attorneys were able to mitigate the risk of
nonpayment in any way: again, CLASS COUNSEL was able to bring a
positive resolution to this matter for the class and lessen the risk that the
class would take in the long-run by pursuing this matter. As stated in the
hearing, the longer the case drags on the more the class loses in relation to
the amount of money they have paid because of the inability to receive
prejudgment interest on monies previously collected by the City.

c) Whether any of the factors set forth Florida Patient's

Compensation Fund v. Rowe, 472 So. 2d 1145 (Fla.1985) are applicable.

1) If success was more likely than not at the outset of the

litigation: when CLASS COUNSEL accepted the risk of this case their

2 Tr. 107: 19-22, July 22, 2008.



testimony was that it was more likely that they would not be
successful given the fact that they were not even sure that they would
be appointed CLASS COUNSEL or that there would even be a class left

to represent. Thus, as explained in Standard Guaranty Insurance Co.

v. Quanstrom, 555 So. 2d 828, 835 (Fla. 1990}, if the court determines

that the success was unlikely at the outset, it may apply a multiplier
of 2.0 to 2.5.

2) The time and labor required: there is no doubt and the
record in this case establishes that this case required a substantial
amount of time and labor to litigate. CLASS COUNSEL drafted
multiple complaints, briefed and argued several motions, took many
depositions, propounded and analyzed numerous discovery requests;
worked with experts, engaged in extensive settlement negotiations;
and continue to manage these settlement processes.

3) The novelty and difficulty of the questions involved: the
issues involved in this case were difficult at the time that CLASS
COUNSEL intervened on behalf of the class as a result of the many
issues that needed to be determined. However, this Court is not
entirely convinced that it was as complex as CLASS COUNSEL would
like the Court to believe. The Court is convinced, however, that the

parties that were acting inappropriately did not want to let anyone



know, or more importantly stop, the agreements that were in the
process of becoming permanent, so they were throwing every litigation
tactic at CLASS COUNSEL, thus, making the case difficult for CLASS
COUNSEL but not extremely complex.

4) The skill requisite to perform the legal service properly:
the skill level needed to perform the legal service properly is high and
the amount of issues that were required to be litigated when CLASS
COUNSEL intervened required a high level of skill by CLASS
COUNSEL in order to accomplish the task at hand. As stated above,
the amount of litigation and issues were relatively high; the Court
does not agree that the issues were as complex after the ruling
regarding the constitutionality of the statute and the Third District
ruling on Judge Lopez's order, however.

5) The preclusion of other employment by the attorney due
to acceptance of the case: it was the testimony of the CLASS
COUNSEL that at times they were prevented from taking other
employment. Mr. Williams testified that he was unable to take any
other employment throughout the representation of the class. This
Court, however, finds that this was unnecessary. Although at times,
this case did require complete dedication. It did not require complete

dedication for the entire time, as Mr. Williams testified.

10



15. As explained in Michnal v. Palm Coast Development, Inc., 842 So. 2d

927,934 (Fla. 4th DCA 2003), "[m]ultipliers are intended to level the playing field,
to provide litigants, who may otherwise lack the resources, to obtain competent
counsel, as means of access to the legal system." For this reason and for the
reasons stated above, the Court awards CLASS COUNSEL a multiplier of 2.

16. As to the costs submitted by CLASS COUNSEL, Mr. Petit's verified fee
statement shows costs expended in the amount of $33,111.97. In addition, there
were another $3,966.65 for professional services rendered by Mr. Dorta, for a total
in costs of $37,078.62. There were no objections to any of the costs presented by
CLASS COUNSEL.

17. The Court has carefully reviewed the documents submitted throughout
these proceedings. This case was well litigated and CLASS COUNSELS' fee as
determined by this preliminary order is fair, adequate and reasonable. The record
supports the award of a two (2) multiplier. Accordingly, it is hereby:

ORDERED THAT:

1. CLASS COUNSELS' Motion for Attorneys' Fees and Costs is
PRELIMINARILY GRANTED AS FOLLOWS: Mr. Williams is awarded 1177.8 hours
at $400.00 per hour with a multiplier of 2, which results in fees of $942,240.00;
Mr. Petit is awarded 484.47 hours at $350.00 per hour with a multiplier of 2,

which results in fees of $339,129.00; Mr. Scott is awarded 963.6 hours at $300.00

11
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per hour with a multiplier of 2, which results in fees of $578,160.00. Therefore,
the total award in attorneys' fees to CLASS COUNSEL is $1,859,529.00.

2. CLASS COUNSELS‘ Motion for Costs in the amount of $37,078.62 is
GRANTED. o

DONE AND ORDERED in Chambers in Miami-Dade County, Florida, this

& day of August, 2008,

-Hoyf. Jof& MM Rodriguez
.Court Judge

Copies furnished to:
ALL COUNSEL
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FEES GIVEN MR. WILLIAMS

REASON FOR
~DATE TASK TIME GIVEN REDUCTION
Prepare and attend hearing on motion for leave
to intervene; file affidavits of Intervenors; Lack of proof regarding
2/3/2005 . . 5.0 X
continued correspondence with co counsel conferences with counsel
regarding file review, status and issues.
Continued correspondence to co counsel Lack of proof regarding
2/4/2005 | regarding status and possible avenues in case, 1.3 . .
L - .o time spent on other issues
following intervention hearing;
Correspondence to co counsel regarding status Lack of proof regarding
2/5/2005 |and possible avenues in case; conference with co 2.0 . .
) . . time spent on other issues
counsel; begin drafting memorandum
2/6/2005 0.0 Lack of proof
Continued research and drafting of memorandum
to Court; continued file review; correspondence to
co counsel regarding same and issues; draft and
2/7/2005 | transmit to co counsel renewed ex parte motion 5.9
to intervene and memorandum to Court regarding
its authority to review settlement; review
correspondence from co counsel
Drafting of memoranda regarding intervention,
unsubordination, and response to Court's inquiry
2/8/2005 regarding authority to review settlement; 2.0 Lack of proof for some of
. the hours
correspondence to/from and tcs with co counsel
re same
2/9/2005 0.0 Lack of proof
2/11/2005 Correspondence to co counsel regarding further 10 Lack of pltOOf as to other
issues items
Review assessment categories and anticipated
collections; review preliminary damage theory of :
2/14/2005 |co counsel; review/respond correspondence from 6.7
co counsel; correspondence with co counsel
regarding assessment categories and interest;
Review Adorno & Yoss' motion for leave to
2/25/2005 withdraw;.revievy Adorno & Yoss' memorandum 25 Lack of proof as to time
respecting review of settlement under class
action rule
3/3/2005 0.0 no proof
3/4/2005 continued drafting of memorandum 2.0 lack of proof
3/5/2005 continued drafting of memorandum 4.0 lack of proof
3/6/2005 continued drafting of memorandum 4.0 lack of proof
finalize and file intervening plaintiff's
memorandum in compliance with Court's ore
3/7/2005 tenus order at February 3 hearing; drafting of 5.0 lack of proof
renewed motion to intervene
drafting of motion for unsubordination,
3/8/2005 correspondence with same; transmit draft 46 lack of proof for other items
memorandum for review
3/9/2005 finalize and file Motion for Unsubordination 3.0 too high; lack of proof

ATTACHMENT 1







